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Unilateral Undertaking to Southend-on-Sea City Council

pursuant to Section 106 of the Town and Country Planning Act 1990

(as amended) and other powers in relation to land at

xxx
CONTENTS

RECITALS 

CLAUSE 

1. Definitions and interpretations 

2. Construction of this Deed

3. Planning Obligations

4. Conditionality 

5. No encumbrances

6. General provisions

7. Covenants by the Owner

8. Commencement 

9. No waiver

10. Severability 

11. Indexation

12. Interest

13. Verification and enforcement 

14. Resolution of disputes

15. Owner’s actions on completion

16. The Council’s actions on completion

17. Modifications to be noted

18. CIL Regulations

19. Service of notices

20. Third parties

21. Mortgagee’s consent 

SCHEDULE 1

The Site 

SCHEDULE 2
 
Obligations
THIS UNDERTAKING is made the                      day of                                            20xx

BETWEEN:-
1. 

xxx [(Co. Regn. No. xxx)] of xxx (hereinafter referred to as the "Owner"); and
2.  
xxx [(Co. Regn. No. xxx)] of xxx (hereinafter referred to as the "Developer”) [if different];
3.  
xxx (Co. Regn. No. xxx) of xxx of the third part (hereinafter referred to as the "Mortgagee") [if necessary]; 
jointly referred to as ‘the Parties’
. 
TO:
4. SOUTHEND-ON-SEA CITY COUNCIL of [

] (hereinafter referred to as the "Council");

RECITALS:-

A. The Council is the local planning authority for the purposes of the 1990 Act for the area within which the Site is situated and by whom the obligations in this Unilateral Undertaking are enforceable.
B. The Owner is the freehold owner of the Site registered with freehold title absolute under Title Number xxx at the Land Registry. 
C. [ADD ANY OTHER FREEHOLD/LEASEHOLD INTERESTS IF NECESSARY]
D. [As at the date of this Deed the freehold title is subject to a charge in favour of the Mortgagee. The Mortgagee has agreed to enter into this agreement in order to consent to the terms hereof.] 
E. The Owner/Developer [IF DIFFERENT] wishes to construct the Development pursuant to the Permission upon the Site and on xxx submitted the Application to the Council.
F. The Council has adopted the Essex Coast Recreational disturbance Avoidance Mitigation Strategy (RAMS) Supplementary Planning Document.
G. The obligations contained in this Unilateral Undertaking are planning obligations for the purposes of Section 106 of the 1990 Act and covenants under Section 111 of the Local Government Act 1972. 
H. The Parties to this Deed are satisfied that the restrictions and provisions contained in this Deed are relevant to planning considerations concerning the Site, directly related to the Development, fairly and reasonably related in scale and kind to the Development and are reasonable in all other respects.
NOW THIS DEED WITNESSETH 

1 
Definitions and interpretation

1.1 
The following words and phrases shall unless the context otherwise requires bear the following meanings: -

	“1990 Act”


	means the Town and Country Planning Act 1990 (as amended).



	"Application"
	means the application for planning permission for the Development on the Site received by the Council that has been allocated reference number xxx.

	"Commencement"
	means commencement of the Permission by the carrying out of any material operation within the meaning of Section 56(2) and (4) of the 1990 Act PROVIDED THAT for the avoidance of doubt a material operation shall be deemed not to have taken place for the purposes of this Unilateral Undertaking by any of the following
:

and "Commence", "Commencing" and cognate expressions will be interpreted in accordance with this definition.


	“Development”

	means xxx
. 



	“Dwelling”
	means a dwelling (including a house flat or maisonette) to be constructed pursuant to the Planning Permission.


	“Essex Coast Recreational Disturbance Avoidance Mitigation Contribution”
	means the sum total of £xxx [TOTAL IN WORDS].  

For the avoidance of doubt this is:

xxx [NUMBER IN WORDS] (being the total number of Dwellings provided by the Development); multiplied by 

£163.86 (one hundred and sixty-three pounds and eighty-six pence) (being the amount due per Dwelling to comply with the RAMS Document) as increased by the Inflation Provision.


	“Inflation Provision”
	Means the increasing of a sum by reference to the All Items Index of Retail Prices as published by the Office for National Statistics as more particularly described in clause 11 [OR] All In Tender Price Index published by the Building Cost Information Service of the Royal Institution of Chartered Surveyors or any successor organisation.



	"Permission"
	means the planning permission granted pursuant to the Application for the Development.


	“RAMS Document”
	means the Essex Coast Recreational disturbance Avoidance Mitigation Strategy (RAMS) Supplementary Planning Document dated May 2020 to avoid and mitigate recreational disturbance on European designated sites along the Essex Coast.


	“Site”
	means all the land known as xxx as against which this Deed may be enforced that is registered with freehold title absolute under Title Number xxx at the Land Registry and is shown edged red on the plan attached to this Deed.




2 Construction of this Deed
2.1 Any covenant by the Parties not to do any act or thing shall be deemed to include an obligation not to permit or suffer such act or thing to be done by another person where knowledge of the actions of the other person is reasonably to be inferred. 
2.2 Any references to any particular statute includes any statutory extension, modification, amendment or re-enactment of such statute and also include any subordinate instruments, regulations or orders made in pursuance of it.

2.3 The headings appearing in this Unilateral Undertaking are for ease of reference only and shall not affect the construction of this Unilateral Undertaking.

2.4 Where reference is made to a Clause, Part, Plan, Paragraph, Recital or Schedule such reference (unless the context requires otherwise) is a reference to a clause, part, paragraph, recital or schedule of (or in the case of plan attached to) this Deed.

2.5 In this Unilateral Undertaking the singular includes the plural and vice versa and the masculine includes the feminine and vice versa.

2.6 Nothing in this Unilateral Undertaking shall prohibit or limit the right to develop any part of the Site in accordance with a planning permission (other than the Permission) granted (whether or not on appeal) after the date of this Unilateral Undertaking.

3 
Obligations

3.1 This Unilateral Undertaking is made pursuant to the 1990 Act and section 111 of the Local Government Act 1972 and is entered into with the intent that, subject to Clause 3.2, it shall be enforceable by the Council against the Parties and also against its successors in title and assigns and any person corporate or otherwise claiming through or under the Parties an interest or estate created hereafter in the Site or any part or parts thereof as if that person had also been an originating covenanting party.
3.2 No person shall be liable for any breach of this Unilateral Undertaking after it shall have parted with its entire interest in the Site in respect of which such breach occurs but without prejudice to liability for any subsisting breach arising prior to parting with such interest.
3.3 The Parties will on exchange of this Unilateral Undertaking pay the Council’s legal costs in connection with the preparation and completion of this Unilateral Undertaking and of any transaction arising therefrom. 
3.4 The Parties will observe and perform the covenants and undertakings contained in Schedule 2 as planning obligations for the purposes of Section 106 of the 1990 Act and as covenants made under Section 111 of the Local Government Act 1972.
4 
Conditionality 

4.1 Subject to Clause 4.2 below this Deed shall come into effect upon the grant of the Permission.

4.2 Clauses 1, 2, 3.3, 4, 6, 9, 14 will come into effect on delivery hereof.  

5 
No encumbrance

The Parties HEREBY COVENANT with the Council that they will not enter into any covenant or agreement relating to any part of the Site whose effect would be to preclude the carrying out of the covenants contained in this Unilateral Undertaking PROVIDED THAT for the avoidance of doubt this Clause will not prevent any disposal or dealing by grant of lease or otherwise with the Parties’ interests in any part of the Site.

6 
General provisions

6.1 The covenants on behalf of the Parties hereto to be observed and performed under this Deed shall be treated as local land charges and may be registered at the Local Land Charges Registry for the purposes of the Local Land Charges Act 1975.
6.2 Nothing in this Deed shall prejudice or affect the rights powers duties and obligations of the Council in the exercise by it of its statutory functions and the rights powers duties and obligations of the Council under private or public statutes bye-laws orders and regulations may be as fully and effectively exercised as if it were not a party to this Deed. 
7 
Commencement
The Parties hereby covenant to give not less than five working days written notice to the Council of the date of proposed Commencement of the Permission.

8 
No waiver
No waiver (whether express or implied) by the Council of any breach or default by the Parties in performing or observing any of the covenants undertakings obligations or restrictions contained in this Unilateral Undertaking shall constitute a continuing waiver and no such waiver shall prevent the Council from enforcing any of the said covenants undertakings obligations or restrictions or from acting upon any subsequent breach or default in respect thereof by the Parties.
9 
Severability

Each Clause, sub-Clause, Schedule or Paragraph shall be separate, distinct and severable from each other to the extent only that if any Clause, sub-Clause, Schedule or Paragraph becomes or is invalid because of a change of circumstances or any other unforeseen reasons or if any one or more of such Clause, sub-Clause, Schedule or Paragraph shall be held by the Courts to be void for any reason whatsoever but would be valid if severed or any wording was deleted or any time period reduced or scope of activities or area covered diminished then any modifications necessary to ensure such Clause, sub-Clause, Schedule or Paragraph be valid shall apply without prejudice to any other Clause, sub-Clause, Schedule or Paragraph contained herein.
10 
Indexation
The Essex Coast Recreational Disturbance Avoidance Mitigation Contribution as payable by the Owner shall be increased by an amount equivalent to the increase in the Inflation Provision from three months prior to the April 2020 until three months prior to April of the year it is paid.

11 

Interest

Without prejudice to any other right remedy or power herein contained or otherwise available to the Council if any payment of any sum referred to herein shall have become due but shall remain unpaid for a period exceeding seven days the Parties shall pay on demand to the Council interest thereon at the interest rate of three per centum per annum above the base lending rate of the National Westminster Bank plc from the date when the same became due until payment thereof.
12 
Third parties
Without prejudice to the definitions of "the Council" and "Owner"
 it is not intended that this agreement should give rights hereunder to a third party arising solely by virtue of the Contract (Rights of Third Parties) Act 1999.
13 Mortgagee's consent

The Mortgagee acknowledges and declares that this Deed has been entered into by the Owner with its consent and that the Site shall be bound by the obligations contained in this Deed and that the security of the mortgage over the Site shall take effect subject to this Deed PROVIDED THAT the Mortgagee shall otherwise have no liability under this Deed unless it  takes possession of the Site in which case they too will be bound by the obligations as if they were a person deriving title from the Owner. 

SCHEDULE 1
The Site

[address]
as is shown edged red on the plan attached hereto

SCHEDULE 2
Obligations
1. The Parties covenant with the Council to pay the Essex Coast Recreational Disturbance Avoidance Mitigation Contribution prior to Commencement of the Development in full to the Council.
2. The Parties shall not Commence the Development unless and until the Essex Coast Recreational Disturbance Avoidance Mitigation Contribution has been paid in full to the Council.
IN WITNESS whereof this Deed has been executed by the Parties hereto and is intended to be and is hereby delivered on the date first above written
EXECUTED as a Deed by 


)

[OWNER] 


 


)
acting by a director and 


)

its secretary/two directors 
     

)


Director

Director/Secretary

EXECUTED as a Deed by 


)

[MORTGAGEE] 



)
acting by a director and 


)

its secretary/two directors 
     

)


Director

Director/Secretary

� All those with an interest in the site should be a party to the agreement. This includes freeholders, leaseholders and mortgagees. The Developer may not have an interest in the Site and if that is the case will be a party to the 106 on a purely contractual (not 106) basis.


� List any works which would not constitute implementation e.g. site clearance, demolition.


� As per application description


� Add other parties if necessary





